UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR

IN THE MATTER OF PETITION FOR OBJECTION
Clean Air Act Final Title V Permits
Issued to
Plains Marketing LP (Mobile, Mobile Permit Nos.
County, AL), Permit No. 503-3013 503-3013
Alabama Bulk Terminal (Mobile, Mobile 503-3035
County, AL), Permit No. 503-3035 503-2012
Kimberly-Clark Corporation (Mobile, 503-6001
Mobile County, AL), Permit No. 503-2012 503-8010

Epic Alabama Maritime Assets, LLC —
Alabama Shipyard LLC (Mobile,
Mobile County, AL), Permit No. 503-6001

UOP LLC (Chickasaw, Mobile County,
AL), Permit No. 503-8010

Issued by the Alabama Department of
Environmental Management
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PETITION TO OBJECT TO THE ISSUANCE OF FIVE TITLE V PERMITS BY THE
ALABAMA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

Pursuant to Clean Air Act § 505(b)(2) (“Act” or “CAA”) and 40 C.F.R. § 70.8(d), GASP,
the Greater-Birmingham Alliance to Stop Pollution, Mobile Environmental Justice Action
Coalition (“MEJAC”), Clean Healthy Educated Safe Sustainable Africatown (“C.H.E.S.S.”), and
Mobile Alabama NAACP Unit #5044 Environmental and Climate Justice Committee (“Mobile
AL NAACP”) (collectively, “Petitioners”), petitions the Administrator of the United States

Environmental Protection Agency (“EPA” or “the Agency”) to object to issuance of Title V



Renewal Permits (collectively, “Permits”) by the Alabama Department of Environmental
Management (“ADEM?” or “Department”) for the following five (5) facilities:!

¢ Plains Marketing LP (Mobile County, AL), Permit No. 503-3013 (“Plains Marketing”)

e Alabama Bulk Terminal (Mobile County, AL), Permit No. 503-3035 (“AL Bulk
Terminal”)

¢ Kimberly-Clark Corporation (Mobile County, AL), Permit No. 503-2012 (“Kimberly-
Clark”)

e Epic Alabama Maritime Assets, LLC — Alabama Shipyard LLC (Mobile County, AL),
Permit No. 503-6001 (“Alabama Shipyard”)

e UOP LLC (Mobile County, AL), Permit No. 503-8010 (“UOP”)

Note that ADEM issued the UOP Permit at issue in this Petition as a “Minor Modification” to the
Title V renewal permit ADEM previously issued on February 2, 2021. This “Minor
Modification” was ADEM’s failed attempt to address objections raised in the EPA’s Order on
April 27, 2022, responding to a prior petition to object to the UOP renewal permit filed by
GASP, which granted a number of objections and required additional permitting action by
ADEM.?

As denoted on EPA Region 4’s Alabama Proposed Title V Permit Database (“Region 4
AL Permit Database”),* Petitioners submitted comments, either alone or with other community
groups within Alabama and other organizations supporting those groups, during the public

comment period on drafts of each of these Permits as follows:

' While ADEM appears to use the terms Title V Permit and Major Source Operating Permit, or MSOP,
interchangeably or together, this Petition will consistently use the phrase “Title V Permit” to denote the permits
issued to fulfill the requirements of Title V of the Clean Air Act and 40 CFR Part 70. See ADEM’s Air Permitting
website, referencing the Title V Major Source Operating Permit Program (available at
https://adem.alabama.gov/programs/air/permitting.cnt) and ADEM’s Public Notice website, which includes notices
for three differently named renewals -- Title V Major Source Operating Permit Renewal, Title V Renewal, and
Major Source Operating Permit Renewal.

2 In the Matter of UOP LLC, UOP Mobile Plant, Pet. No. IV-2021-6, Order Granting in Part and Denying in Part a
Petition for Objection to Permit (4/27/22) (hereinafter “UOP Order”), available at
https://www.epa.gov/system/files/documents/2022-05/UOP%200rder 4-27-22.pdf.

3 Available at https://www.epa.gov/caa-permitting/alabama-proposed-title-v-permits.
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e Plains Marketing: 10/30/20 Comments from GASP, Deep South Center for
Environmental Justice (“DSCEJ”), C.H.E.S.S., and MEJAC; 3/4/21 Comments
from GASP, MEJAC, Mobile AL NAACP, and Sierra Club Mobile Bay Group

e AL Bulk Terminal: 10/28/21 Comment from C.H.E.S.S., DSCEJ, and GASP

e Kimberly-Clark: 4/23/21 Comments from GASP, MEJAC, C.H.E.S.S., and
Mobile AL NAACP

e Alabama Shipyard: 5/9/22 Comments from C.H.E.S.S., MEJAC, DSCEJ, GASP,
Sierra Club AL Chapter Mobile Bay Group, and League of Women Voters of
Alabama

e UOP: 10/24/20 Comments from GASP, MEJAC, C.H.E.S.S., and DSCEJ*

Petitioners’ public comments on the draft Permits, as well as other “Public Files” available on
the Region 4 AL Permit Database and other documents referenced in the Petition, are included as
attachments.’

While the decision to address five Permits in one Title V objection request petition may
be unusual, such an approach is required given the strict petition deadlines contained in Clean
Air Act (“CAA” or “Act”) and the decision of ADEM to transmit the proposed versions of eight
permits — including each of the Permits addressed in this Petition — to EPA during a one-week
period in September.® Specifically, based on information provided on the Region 4 AL Permit
Database it appears that ADEM transmitted the Plains Marketing and AL Bulk Terminal permits

to EPA on September 15, 2022, and the Kimberly-Clark, Alabama Shipyard, and UOP permits to

4 Note that these were the comments filed to the original renewal permit issued in February 2021. See n.1, supra.
ADEM did not conduct any public comment period for the “Minor Modification” of that Permit it delivered to EPA
in September. See Attach B. at 2, (blank box denoting the public comment period dates for the UOP Permit).

5 This Petitions is accompanied by two PDF attachments.

e Attachment A includes all permitting documents provided in the “Public Files” for each Permit on EPA
Region 4’s Alabama Proposed Title V Permit Database (“Region 4 AL Permit Database™), available at
https://www.epa.gov/caa-permitting/alabama-proposed-title-v-permits. The Attachments are generally
provided in groups corresponding to each Permit, which include screenshot of the Public Files list, Draft
Permit, Draft Statement of Basis (“SOB”) available at public comment, Petitioners’ Public Comments,
Proposed Permit, Revised SOB, Response to Comments (“RTC”), and Final Permit.

e Attachment B includes all of the documents referenced in this Petitione which are not generally available.
Both attachments include a Table of Contents (and relevant Bookmarks in the PDF) listing the documents and an
overall page number for easy reference.
¢ This petition uses “draft” to refer to permits ADEM made available for public comment, “proposed” for permits
submitted to EPA for review following public comment, and “final” for signed and effective permits ADEM issued
at the conclusion of the EPA’s 45-day review period.
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EPA one week later on September 22, 2022.7 Barring an EPA objection during its review period
pursuant to CAA § 505(b)(1), which did not occur for any of these Permits, any parties wishing
to object to these permits must do so by January 3 and 9, 2023, under the deadlines set forth in
CAA § 505(b)(2).®

Petitioners identified many potential issues in each Permit upon which it could petition
EPA to object. However, given the time and resource constraints resulting from eight petition
filing deadlines in early January, Petitioners have chosen to focus this Petition on the five
Permits that represent the emission producing sources of most concern to the communities near
them and to raise issues that represent consistence deficiencies in ADEM permitting that could
be improved through EPA granting objections to these Permits. Specifically, Petitioners are
raising these three types of objections to help ensure that in issuing these Permits, as well as
other Title V permits in the future, ADEM will (1) provide the information required and
necessary for meaningful public participation in the Title V permitting process, (2) provide
meaningful consideration of the environmental justice impacts of Title V permits and ADEM’s
permitting process, and (3) carefully review the permit terms to ensure they contain all
applicable requirements and comply with the Act, especially terms included to avoid major
source requirements, as well as specific monitoring, recordkeeping and reporting sufficiently to
ensure compliance with those important terms. Accordingly, and as explained in more detail

below, EPA should object to these five Permits because:

7 See Attach B. at 2, Screenshot from Region 4 Proposed Title V Permit Database (noting that EPA’s 45-Day
Review period ended for the first four permits on October 30, 2022, and for the second four permits on November 6,
2022).

8 The 60-day petition deadline for the first four permits ended on January 2, 2023, a Federal Holiday, so the deadline
moves to January 3, 2023. (Confirmed via a December 22, 2022 email exchange with Cheryl Vetter, Group Leader,
Operating Permits Group, EPA Headquarters.) Likewise, January 8, 2022 is a Sunday, moving the appropriate
deadline to Monday, January 9, 2023.



e ADEM failed to comply with the procedural requirements to issue these Permits;
e ADEM’s issuance of these Permits does not comply with Title V’s public
participation requirements or the prohibition against disparate impacts under Title
VI of the Civil Rights Act of 1964; and
e The Permits’ terms fail to comply with significant requirements of the CAA,
especially regarding the adequacy of synthetic minor limits and monitoring,
recordkeeping, and reporting requirements.
Given the time and resource constraints Petitioners faced in preparing objections for all five
Permits, Petitioners are addressing their objections across two Petitions — most will be addressed
in this Petition with a smaller set of objections that will be filed next week. The current Petition
addresses objections based on the deficiencies related to procedural requirements and
Enivornmental Justice (“EJ”)/Title VI listed above for all five Permits, as well as permit-specific
objections based on the failure to comply with CAA requirements for the Plains Marketing and
AL Bulk Terminal Permits. As denoted in the section addressing the failure to comply with
CAA requirements, Petitioners are reserving discussion of these permit-specific objections for
the Kimberly-Clark, Alabama Shipyard, and UOP Permits for the petition to be filed on Monday,

January 9, 2022, the statutory filing deadline for filing those Permits.

INTRODUCTION
The Plains Marketing, AL Bulk Terminal, Kimberly-Clark, Alabama Shipyard, and UOP
facilities are located within Alabama’s “chemical corridor” — a sixty mile stretch of land in

Mobile County that is home to at least 28 industrial facilities.” In a 2019 EPA study, Alabama

% “Chemicals: Catalyst for Growth,” ALABAMA POWER https://mobilechamber.com/wp-
content/uploads/2019/06/2019 MAST_Brochure MARCH28_in-order.pdf.
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ranked fifth out of all the states in most toxic substances released into the air.! Mobile County
had the highest amount of reported toxic releases of all the counties in the state, and the sources
were among the largest contributors of air releases in the county. The EJ communities that
surround these facilities are also impacted by the criteria pollutants emitted by them and other
facilities in the area.!! Although the National Ambient Air Quality Standards (“NAAQS”) set
threshold ambient concentration limits for the criteria pollutants, issuance of permits to sources
that seek approval to construct and operate facilities that emit air pollutants play a key role in
protecting public health, because air pollution from major emitting sources can harm and

potentially even kill members of the public.'?

10 See generally Al.com (last visited Mar. 22, 2021); Alabama Ranks 5th for Industrial Toxic Releases in Air and
Water, ADVANCE LOCAL MEDIA LLC (Mar. 24, 2019), https://www.al.com/news/2019/03/alabama-ranks-5th-for-
industrial-toxic-releases-in-air-and-water.html.

1 See, e.g, Attach. B at 6, Map of Particulate Matter 2.5 Levels in Communities Surrounding UOP

Plant Mobile.

12 See, e.g., Conservation Law Found. v. Pub. Serv. Co. of New Hampshire, No. 11-CV-353-JL, at 3 (D.N.H. Sept.
27,2012) (In Clean Air Act enforcement action against coal-fired power plant, in dismissing claims regarding NOx
emissions increases, court finds that "NOx and SO2 emissions have significant adverse effects on public health.
These emissions also contribute to the formation of secondary particulate matter that may cause decreased lung
function, worsened respiratory infections, heart attacks, and the risk of early death."); North Carolina v. EPA, 531
F.3d 896, 903 (D.C.Cir.2008) (“NOx emissions contribute to the formation of fine particulate matter, also known as
PM s, as well as ground-level ozone, a primary component of smog.”); Catawba Cnty. v. EPA, 571 F.3d 20, 26
(D.C.Cir.2009) (“Elevated levels of fine particulate matter have been linked to “adverse human health consequences
such as premature death, lung and cardiovascular disease, and asthma.”); Ass'n of Irritated Residents v. EPA, 686
F.3d 668, 671 n. 1 (9th Cir.2012) (“And ‘even at very low levels,” inhalation of ozone ‘can cause serious health
problems by damaging lung tissue and sensitizing lungs to other irritants.””’); North Carolina v. TVA, 593 F.Supp.2d
812, 822 (W.D.N.C. 2009) rev’d on other grounds, 615 F.3d 291 (4th Cir. 2010) (In tort case against coal-fired
power plants “Court finds that, at a minimum, there is an increased risk of incidences of premature mortality in the
general public associated with PM2.5 exposure, even for levels at or below the NAAQS standard of 15 [u]g/m 3.”);
Ohio Power Co. v. EPA, 729 F.2d 1096, 1098 (6th Cir. 1984) (in challenge to Clean Air Act regulation of power
plants 25 years ago, court holds “there is now no longer any doubt that high levels of pollution sustained for periods
of days can kill. Those aged 45 and over with chronic diseases, particularly of the lungs or heart, seem to be
predominantly affected. In addition to these acute episodes, pollutants can attain daily levels which have been shown
to have serious consequences to city dwellers.”); Sierra Club v. TVA, 592 F.Supp.2d 1357, 1371 (N.D. Al. 2009) (In
Clean Air Act enforcement action against coal-fired power plant, court holds “there is no level of primary particulate
matter concentration at which it can be determined that no adverse health effects occur.”); Catawba County v. EPA,
571 F.3d 20, 26 (D.C. Cir. 2009) ( “A ‘significant association’ links elevated levels of PM2.5 with adverse human
health consequences such as premature death, lung and cardiovascular disease, and asthma.); 70 Fed. Reg. 65,983,
65,988 (Nov. 1, 2005) (“emissions reductions resulting in reduced concentrations below the level of the standards
may continue to provide additional health benefits to the local population.”); 71 Fed. Reg. 2620, 2635 (Jan. 17,
2006) (U.S. EPA unable to find evidence supporting the selection of a threshold level of PM2.5 under which the
death and disease associated with PM2.5 would not occur at the population level). See also, e.g,, Attach. B at 5, Map
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Mobile County’s population is 59% White and Mobile’s population is 50.6% Black.
Large proportions of the people living within a 1-mile radius of each of these facilities are
minorities and living near the poverty line (ratio of household income to poverty level in the past
12 months was less than 2).'3 It is well-established that poor communities and communities of
color are disproportionately affected by air pollution; Black Americans in particular face a 54
percent higher health burden compared with the overall population of the United States.!*

This Administration’s recent executive order on the climate crisis renews support for
Executive Order 12898, Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations, !> and calls for federal agencies to make
environmental justice an integral part of their missions.!'® Executive action is to be taken by this
Administration to tackle the climate crisis at home by “immediate review of harmful rollbacks of
standards that protect our air, water, and communities” as well as increasing environmental
justice monitoring and enforcement through new or strengthened offices at the EPA, Department

of Justice, and Department of Health and Human Services.!” The Administration plans on

of National-Scale Air Toxics Assessment (NATA) Air Toxics Cancer Risk for Communities Surrounding UOP
Plant Mobile.

13 See Attach. 1 at 109 (AL Bulk Terminal Comments), 391 (Alabama Shipyard Comments), 612 (Kimberly-Clark
Comments), and 1097 (UOP Comments).

Y4EPA Scientists Find Black Communities Disproportionately Hit by Pollution, THE HILL (Feb. 23, 2018),
https://thehill.com/policy/energy-environment/375289-epa-scientists-find-emissions-greater-impact-low-income-
communities#

15 Exec. Order No. 12898, § 1-101, 59 Fed. Reg. 7629 (Feb. 16, 1994), as amended by Exec. Order No. 12948, 60
Fed. Reg. 6381 (Feb. 1, 1995).

16 “Executive Order on Tackling the Climate Crisis at Home and Abroad,” § 201 (Jan. 27, 2021) , available at
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/27/executive-order-on-tackling-the-
climate-crisis-at-home-and-abroad/ ; see also, White House Fact Sheet, “President Biden Takes Executive Actions to
Tackle the Climate Crisis at Home and Abroad, Create Jobs, and Restore Scientific Integrity Across Federal
Government,” (Jan. 27, 2021), available at https://www.whitehouse.gov/briefing-
room/statementsreleases/2021/01/27/fact-sheet-president-biden-takes-executive-actions-to-tackle-the-climate-crisis-
at-home-and-abroad-create-jobs-and-restore-scientific-integrity-across-federal-government/.

71d.



https://thehill.com/policy/energy-environment/375289-epa-scientists-find-emissions-greater-impact-low-income-communities
https://thehill.com/policy/energy-environment/375289-epa-scientists-find-emissions-greater-impact-low-income-communities
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/27/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/27/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/
https://www.whitehouse.gov/briefing-room/statementsreleases/2021/01/27/fact-sheet-president-biden-takes-executive-actions-to-tackle-the-climate-crisis-at-home-and-abroad-create-jobs-and-restore-scientific-integrity-across-federal-government/
https://www.whitehouse.gov/briefing-room/statementsreleases/2021/01/27/fact-sheet-president-biden-takes-executive-actions-to-tackle-the-climate-crisis-at-home-and-abroad-create-jobs-and-restore-scientific-integrity-across-federal-government/
https://www.whitehouse.gov/briefing-room/statementsreleases/2021/01/27/fact-sheet-president-biden-takes-executive-actions-to-tackle-the-climate-crisis-at-home-and-abroad-create-jobs-and-restore-scientific-integrity-across-federal-government/

strengthening clean air and water protections holding domestic polluters accountable for their
actions and delivering environmental justice to all communities in the United States. '®

EPA defines environmental justice as “the fair treatment and meaningful involvement of
all people regardless of race, color, national origin or income with respect to the development,
implementation, and enforcement of environmental laws, regulations and policies.”!® In its
Environmental Justice Strategic Plan for 2016-2020 (“EJ 2020”), EPA outlined its goal to deepen
environmental justice practice within its programs to improve the health and environmental of
overburdened communities and stated its aim to establish a framework for considering
environmental justice in EPA-issued permits.?® These actions by the EPA underscore the
Agency’s commitment to ensuring that “vulnerable, environmentally burdened, economically
disadvantaged communities”?!' have access to a safe and healthy environment.

The EPA has also recognized that “Title V can help promote environmental justice
through its underlying public participation requirements,” as well as through monitoring,
compliance certification, reporting and other measures.?? Indeed, “[f]locused attention to the
adequacy of monitoring and other compliance assurance provisions is warranted” where a
facility “is home to a high density of low-income and minority populations and a concentration
of industrial activity”.?

Consideration of these environmental justice concerns is especially relevant to the

issuance of these five Permits. Each of the facilities at issue here has the potential to emit

B

19 Environmental Justice, EPA.gov, www.epa.gov/environmentaljustice.

20 EJ 2020 Action Agenda — The U.S. EPA’s Environmental Justice Strategic Plan for 2016-2020, EPA (May 2016),
at iii. (“EPA’s EJ 2020 Action Agenda.”) Available at https://www.epa.gov/environmentaljustice/environmental-
Justice-2020-action-agenda.

2.

22 In re US Steel Corp — Granite City Works, Petition Number V-2011-2 , Order on Petition

(Dec. 3, 2012), at 5.
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pollution at levels that would have required them to undergo major source permitting under Title
I of the CAA and adhere to the hazardous air pollutant (“HAP”’) provisions in Section 112 of the
CAA. That permitting would have resulted in the application of stringent emission controls
through the application of the best available control technology.?* Instead, each of these sources
sought to avoid these major source permitting and HAP (i.e., MACT/NESHAP) requirements by
securing permits to limit their emission below relevant thresholds. Given the overall levels of air
pollution impacting the communities in Mobile County as described above, it is imperative that
the public can determine that the Title V permits issued to these facilities — and the many others
in the area that took similar emission limits — ensure that the terms of those underlying air
permits are appropriately reflected in their operating permits and actually meet the permitting
requirements of the Clean Air Act and the Alabama state implementation plan (“SIP”), and that
these Permits contain the necessary monitoring, recordkeeping, reporting and other measures to
ensure that these sources can and do limit their emissions as required. For these five Permits, the
public could not make such determinations based on the information ADEM provided during and
after the public comment period and the process ADEM used in issuing them. Thus, Petitioners
are seeking objections from the Administrator to address the permitting deficiencies that
continue to impact these overburdened communities and limit their meaningful involvement in

the permitting process.

242 U.S.C. § 7475(a)(4).



BACKGROUND
I. Facilities
The following are short descriptions of each facility that received the Permits at issue in
this Petition, as described in the revised Statement of Basis (““SOB”) for each Permit provided in
the Public Files on the Region 4 AL Permit Database:
Plains Marketing “operates a petroleum bulk storage and transfer terminal” that can
receive crude oil, petroleum liquids, and ethanol via ships, barges, tank trucks, or
pipeline. “The material is stored in one of the existing storage tanks and is loaded out by
ships, barges, tank trucks, or pipeline.” The facility “was originally constructed/began

operations in 1951.” The initial title V permit was issued on November 17, 2000, and this
is the fourth renewal.?®

AL Bulk Terminal is a “bulk liquid storage and transfer terminal for petroleum, organic,
and inorganic products...[that] receives, stores, and distributes these products via barge,
ship, and tank truck.” It was “originally constructed/began operations in 1958.” The
initial title V permit was issued on October 18, 2000, and this is the fourth renewal.?¢

Kimberly-Clark is a “tissue, towel, and napkin mill” what produces products “made from
market pulp, recycled paper, and from other Kimberly-Clark mill's parent rolls.” It was
“originally constructed/began operations in 1983.” The initial Title V permit was issued
on January 1, 2004, and this is the third renewal.?’

Alabama Shipyard is a shipyard in Mobile with emissions from various surface coating,
priming, and blasting lines (as well as emergency generators). The original Title V
permit was issued on April 23, 2002, and this is the fourth renewal. 2

UOP is “a chemical production plant that produces synthetic materials to be used as
adsorbents and/or catalyst in various manufacturing applications.” It “was originally
constructed/began operations in 1965.” The initial Title V permit was issued on August
15, 2003, and “this is the second renewal.”

While the draft SOBs available during public comment on these Permits contained

similar general descriptions of what these facilities do, the operational and permitting history

25 Attach. A at 889, Plains Marketing Revised SOB.

26 Attach. A at 225, AL Bulk Terminal Revised SOB at 1.

27 Attach. A at 653, Kimberly Clark Revised SOB at 1.

28 Attach. A at 484, Alabama Shipyard Revised SOB at 1. (The SOB does not provide any information on when the
various emission producing activities at the Shipyard began.)
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provided above for each facility was added to the Revised SOBs in response to Petitioners’
public comments.?
I1. Petitioners

GASP is a nonprofit organization with a mission to advance healthy air and
environmental justice in the Greater Birmingham area and throughout Alabama through
education, advocacy, and collaboration. That mission includes actively engaging impacted
communities on air pollution issues, reviewing air pollution permits, and addressing concerns
related to air quality, including environmental justice issues. One way in which GASP seeks to
improve air quality and address historic and ongoing environmental justice issues in these
communities is through advocating for stronger Title V permits.

C.H.E.S.S., a community-based organization in historic Africatown located in Mobile,
Alabama, is dedicated to preserving the Africatown community and achieving environmental

justice.

MEJAC was formed in 2013 by residents of Africatown in partnership with regional
stakeholders and advocates. Their mission is to engage and organize with Mobile’s most
threatened communities in order to defend the inalienable rights to clean air, water, soil, health,
and safety, and to take direct action when the government fails to do so, ensuring community

self-determination.

The Mobile AL NAACP envisions an inclusive community rooted in liberation where all
persons can exercise their civil and human rights without discrimination. Its mission is to achieve

equity, political rights, and social inclusion by advancing policies and practices that expand

2 See, e.g., bolded text in the Plains Marketing, AL Bulk Terminal, and Kimberly Clark Revised SOBs, Attach. A at
889, 225, and 653, respectively, and UOP Updated SOB, Attach. A at 1001. .

11



human and civil rights, eliminate discrimination, and accelerate the well-being, education, and
economic security of Black people and all persons of color. The Mobile AL NAACP operates

within Mobile County, Alabama.

TIMELINESS

As noted above, it appears that ADEM transmitted the proposed permits and related
materials for the Plains Marketing and AL Bulk Terminal facilities to EPA on September 15,
2022, and the proposed permits and related materials for the Kimberly-Clark, Alabama Shipyard,
and UOP facilities to EPA one week later on September 3, 2022.3° EPA’s 45-day period to
review these permits expired on October 30, 2022, and November 6, 2022, respectively.?! This
Petition is being filed on or before January 3, 2023, which is within 60 days following the end of
EPA’s 45-day review period for the first set of Permits submitted by EPA, as required by CAA §
505(b)(2).>? The Administrator must grant or deny this petition within 60 days after it is filed

per 42 U.S.C. § 7661d(b)(2).

LEGAL STANDARDS FOR OBJECTIONS

The Clean Air Act provides that EPA “shall issue an objection ... if the Petitioner
demonstrates to the Administrator that the permit is not in compliance with the requirements of
the” Act. 42 U.S.C. § 7661d(b)(2). Likewise, EPA’s implementing regulations provide that EPA
will object to the Permit if it is not “in compliance with applicable requirements or requirements
under this [40 C.F.R. Part 70].” 40 C.F.R. § 70.8(c). See also N.Y. Pub. Interest Research Group

v. Whitman, 321 F.3d 316, 333 n.12 (2d Cir. 2003) (explaining that under Title V, “EPA’s duty

30 See n. 7, supra.
31d.
32 Allowing for the Federal Holiday on January 2, 2023. See n.8, supra.
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to object to non-compliant permits is nondiscretionary’). In 40 C.F.R. § 70.2, EPA defines

“applicable requirements” as “(1) Any standard or other requirement provided for in the

applicable implementation plan approved or promulgated by EPA through rulemaking under title

I of the Act that implements the relevant requirements of the Act, including any revisions to that
plan promulgated in part 52 of this chapter.” 40 C.F.R. § 70.2(1) (emphasis added). An
additional ground for EPA to object arises when the permitting agency — here ADEM — fails to
“[s]Jubmit any information necessary to review adequately the proposed permit.” 40 C.F.R. §
70.8(c)(3)(ii).

While states with EPA-approved Clean Air Act programs have independent discretion
and are not necessarily required to follow all EPA policies or interpretations, a state must
conduct its permitting process and underlying analysis in a way that is reasoned and faithful to
the Act’s statutory framework.* Accordingly, in reviewing Title V permits, EPA will ensure that
a state adequately explains the basis for the various determinations in their permit — including
those associated with major source permitting requirements — and that those determinations

comport with the requirements of the Act and the SIP.3*

OBJECTIONS
The U.S. EPA Administrator must object to these five Permits because they do not
comply with the Clean Air Act and requirements of 40 C.F.R. Part 70. As explained below, EPA
should object to these five Permits because:

e ADEM failed to comply with procedural requirements to issue these Permits.

33 See, e.g., 57 Fed. Reg. 28093, 28095 (June 24, 1992).

34 See Alaska Dep't of Envt'l Conservation v. EPA, 540 U.S. 461, 484-91 (2004).

35 See, e.g., In re East Kentucky Power Cooperative, Inc., at 5 (Hugh L. Spurlock Generating Station) Petition No.
IV-2006-4 (Aug. 30, 2007).
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o ADEM failed to re-notice those permits for public comment as required by
the Act and EPA regulations.

o ADEM did not provide the “information necessary to review adequately
the proposed permit” given the errors and inadequacies in the documents
ADEM provided in support of these Permits.

e ADEM’s issuance of these Permits does not comply with Title V’s public
participation requirements or the prohibition against disparate impacts under Title
VI of the Civil Rights Act of 1964.

o ADEM failed to adequately respond to comments raising specific
environmental justice concerns as required by Title V.

o ADEM’s issuance of eight permits within one week — all of which
involved significant comments from Petitioners, including environmental
justice concerns — hinders meaningful public participation by protected
groups in violation of Title VI.

e The Permits’ terms fail to comply with significant requirements of the CAA,
especially with regard to the adequacy of synthetic minor limits and monitoring,
recordkeeping, and reporting requirements.

o The emission limits for the purpose of limiting Potential to Emit (“PTE”)
in the Permits are insufficient to avoid Major Source permitting
requirements for the NAAQS pollutants and the MACT/NESHAP
requirements.

o The Permits fail to include the monitoring, recordkeeping and reporting
necessary for those limits to comply with the Act.

o ADEM failed to address other significant issues for several facilities.

In order to address these objection requests as efficiently as possible, given the time and
resource constraints noted above, this Petition provides the arguments supporting each objection
generally as they apply to all (or almost all) of the Permits at issue here. We apply those
arguments to examples from specific Permits to support each Objection arguments, but we utilize
lists, cross-references, and other summary techniques with corresponding citations to the record
to set forth the grounds for objection to each Permit as necessary fulfill the requirements for Title

V objection petitions in 40 C.F.R. § 70.12(a)(2).
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L ADEM failed to comply with procedural requirements to issue these Permits.

a. ADEM failed to re-notice these Permits for public comment as required by
the Act and EPA regulations.

The Title V program is structured to “make it easier for the public to learn what
requirements are being imposed on sources to facilitate public participation in determining what
future requirements to impose.”*® EPA has recognized that “when a title V petition seeks an
objection based on the unavailability of information during the public comment period in
violation of title V’s public participation requirements, the petitioner must demonstrate that the
unavailability deprived the public of the opportunity to meaningfully participate during the
permitting process.”” In determining whether a petitioner has met this burden, EPA looks to
“whether the petitioner has demonstrated that the alleged flaws resulted in, or may have resulted
in, a deficiency in the permit’s content.”3*

EPA has recognized in numerous prior orders that “the unavailability during the public
comment period of information needed to determine the applicability of or to impose an
applicable requirement also may result in a deficiency in the permit’s content.”*® A permitting

authority’s failure to provide “all relevant materials” to support the permit’s issuance prevents

the public from knowing “how the title V permit might be said to meet” the relevant CAA

3656 Fed. Reg. 21712, 21713 (May 10, 1991).

37 In the matter of U.S. Department of Energy — Hanford Operations, Benton County, Washington, Petition No. X-
2016-13, Order on Petitioner (Oct. 15, 2018), at 11. See also /n re Orange Recycling and Ethanol Production
Facility, Pencor-Masada Oxynol, LLC, Petition No. 11-2000-07, Order on Petition (May 2, 2001) (applying the
concepts of meaningful public participation and logical outgrowth to title V); cf, e.g., In re Murphy Oil USA, Inc.,
Meraux Refinery, Petition No. 2500-00001-V5, Order on Petition (September 21, 2011) (discussing a response to
significant comments as “an inherent component of any meaningful notice and opportunity for comment” (citing
Home Box Office v. FCC, 567 F.2d 9, 35 (D.C. Cir. 1977))).

38 In the matter of U.S. Department of Energy — Hanford Operations, Benton County, Washington, Petition No. X-
2016-13, Order on Petitioners (Oct. 15, 2018), at 11 (hereinafter “Hanford 2018 Order”.

3 Hanford 2018 Order, supra note 20, at 11. See also In re Cash Creek Generation, LLC, Petition No. IV-2010-4,
Order on Petition (June 22, 2012), at 9; In re Louisiana Pacific Corporation, Petition No. V-2006-3, Order on
Petition (November 5, 2007); In re WE Energies Oak Creek Power Plant, Order on Petition (June 12, 2009); In re
Alliant Energy-WPL Edgewater Generating Station, Petition No. V-2009-02, Order on Petition (August 17, 2010).
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requirements.*’ Therefore, the unavailability of relevant information during the public comment
period may cause a permit not to be in compliance with applicable requirements or the
requirements of 40 C.F.R. Part 70.*!

Indeed, the Title V permitting rules state that the SOB “must contain a brief description
of the origin or basis for each permit condition or exemption.”*? It is more than a short form of
the permit and “must highlight elements that EPA and the public would find important to
review.”* It should not simply restate the permit, but instead include “a discussion of the
decision-making that went into the development of the title V permit and provide the permitting
authority, the public, and U.S. EPA a record of the applicability and technical issues surrounding
the issuance of the permit.”** A permitting authority’s failure to adequately explain its permitting
decisions in the SOB or elsewhere in the permit record “is such a serious flaw that the adequacy
of the permit itself is in question.”*’

Without an opportunity to review the Title I permits upon which the applicable
requirements in these Permits are based, Petitioners and the general public have been “deprived
of the opportunity to meaningfully participate during the permitting process”*® because they have
not been able to determine if these Title V Permits include the applicable requirements found in

those underlying air permits and otherwise comply with the Act and the Alabama SIP. In this

case, EPA must object and direct that ADEM must re-notice each Permit for public comment

4 Hanford 2018 Order at 12.

.

42 In re Midwest Generation, LCC, Waukegan Generating Station, Petition No. V-2004-5 (Order on Petition) (Sept.
22, 2005), at 8.

B

“Id

S

4 Hanford 2018 Order at 28; see also In the Matter of Orange Recycling and Ethanol Production Facility, Pencor-
Masada Oxynol, LLC, Petition No. 11-2000-07, Order on Petition No. 11-2000-07 (May 2, 2001) (applying the
concept of meaningful public participation).
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because the Permits and the supporting SOBs made available during the initial public comment
period lacked the information necessary for meaningful public review.

Petitioners’ comments for each Permit explained how information regarding the
underlying preconstruction permits that established relevant terms within the Permit were
essential for meaningful review of the permit but were not cited or provided, as set forth below:

e Plains Marketing: Petitioners’ 3/4/21 Comments noted that the permitting process
lacked meaningful public participation because the SOB stated the source is subject to
applicable requirements in a 2005 air permit to avoid major source permitting
requirements, but that underlying permit was not made available to the public. GASP
also provided extensive comments noting how it could not locate the 2005 permit in the
record ADEM provided.*’

e AL Bulk Terminal: Petitioners’ 10/28/21 Comments noted that the draft Permit failed
to reference the SIP construction permits where the emission limitations and other
requirements were established.*3

e Kimberly-Clark: Petitioners’ 4/23/21 Comments noted that the draft Permit contained
serious deficiencies regarding information concerning the emission units with PTE
limits (X052 and X053) which impeded public review.*’

e Alabama Shipyard: Petitioners’ 5/9/22 Comments noted that the SOB failed to address
underlying air permits and that the draft Permit failed to reference underlying SIP
permits where emission limits and other requirements were established.>

e UOP: ADEM did not notice for public comment the changes it made to the Permit and
supporting record in response to EPA’s objection order, asserting that they were “Minor
Modifications” to the Permit issued in 2021. However, Petitioners’ 10/24/20
Comments noted that the SOB was lacking information on previously issued air permits
and that they were unable to meaningfully comment on whether certain limit complied
with the Act because the air permits establishing various limits in the Permit were not
available.>!

47 Attach. A at 799-804, Plains Marketing 3/4/21 Comments.
48 Attach. A at 119-121, AL Bulk Terminal Comments.

4 Attach. A at 602, Kimberly-Clark Public Comments.

30 Attach. A at 316-318, Alabama Shipyard Comments.

U Attach. A at 1076-78, 1092-95, UOP Comments.
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While ADEM may have added some of the requested factual and historic information to
the SOB or Permits in response to Petitioners’ comments, > adding such information after the
public comment period does not comply with Title V permitting requirements. As clearly stated
in Petitioners’ comments on the Plains Marketing Permit, “[w]here a Title I permit is used by a

facility to avoid the Act’s requirements, the permit must be included in the permit application,

part of the set of documents available in the record, and available for public review because its
contents are needed to impose the applicable requirements that allow the facility to escape major
source permitting, so that the public can review its contents.”>* Given that EPA rules require that
ADEM provided this information to support the draft Permits, ADEM was required to re-notice
them but chose not to do so. Accordingly, the grounds for this objection arose after the public
comment period, and Petitioners were not required to comment on them.>*

Requiring ADEM to re-notice permits for public comment when they fail to include
essential information, such as the original permits that form the basis for Title V permit terms, is
supported by EPA’s Title V rules. Those rules require that the draft permit made available to the
public must include a SOB and “all relevant supporting information,” and that SOB must include
“the legal and factual basis for the draft permit conditions.” > The revised SOBs that ADEM

provided to EPA made clear that the legal and factual basis for many of the permit terms

52 In so doing, ADEM did not heed EPA’s suggestion to “provide direct links to [eFile] documents to the public in
the future when documents are requested.” UOP Order at 15 n.36. The public, including the Petitioners, were still
required to search through the many documents in the eFile to find the relevant documents because ADEM ‘s eFile
system lacks search capabilities, as well as clear file names and titles identifying specific documents. In addition,
ADEM fails to provide PDF documents in the eFile that are saved with optical character recognition (OCR), which
further hampers the public access and review.

33 Attach. A at 802, Plains Marketing 3/4/21 Comments at 13 (emphasis added).

340 C.F.R. §§ 70.8(d),70.12(a)(2)(v). While not required to perverse this objection for all 8 permits, Petitioners’
Comments in a number of actions did raise issue of re-noticing, but ADEM did not address the re-notice issue in any
of the corresponding RTCs. See Plain Marketing Comments at 15, King Cutter Comments at 4, Kimberly-Clark
Comments at 12-13, Alabama Shipyard Comments at 32-33, and UOP Comments at 19-20.

540 C.F.R. §§ 70.7(h)(2) and (2)(5).

18



included in these Permits were air permits that were neither referenced nor explicitly provided
during the public comment period. Because this information was not provided during the public
comment period, it was impossible for the public to meaningfully consider whether these Permits
complied with a fundamental purpose of Title V permitting — to ensure that sources are subject to
relevant CAA requirements.>®

The need to re-notice for permits lacking this fundamental information during the initial
public comment period is especially important given EPA’s recent efforts to expand public
participation in CAA permitting. Failing to provide such information for public comment also
goes against EPA’s vision regarding the integration of environmental justice into all aspects of
EPA’s work to “achiev[e] better environmental outcomes and reduc[e] disparities in the nation’s
most overburdened communities.”’ EPA stressed the importance of transparency and dialogue
for positive permitting outcomes in any community.’® These concerns are amplified for
overburdened communities that may lack the tools and resources to access information needed to
meaningfully engage in the permitting process, such as easy access to computers or the technical
skills necessary to locate documents in ADEM’s dense eFile system. Without an adequate SOB
and citations to specific permit terms in the underlying air permits, members of these
communities — as well as the general public and organizations representing the concerns and
interests in these communities — cannot ensure that the facilities at issue in this Petition are
meeting all applicable requirements. As “meaningful involvement” is a key pillar of
environmental justice, a permitting authority’s failure to provide relevant information to the

public as part of the public comment process only reinforces the injustices faced by communities

56 Hanford 2018 Order, at 12.
STEPA’s EJ 2020 Action Agenda, at iii.
38 Id. at 38052.
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of color and low-income communities, depriving them of a fair opportunity to weigh-in on the
polluting activities affecting their lived experiences.

With regard to the UOP Permit, ADEM cannot assert that adding essential information to
the SOB and making other changes to the RTC and Permit was a “minor modification” that did
not require public notice. As noted above, the SOB is required to be provided during the public
comment period and that SOB must put forth the legal and factual basis for the permit. EPA
objected to the UOP Permit because ADEM failed to respond to comments about the lack of
necessary information in the SOB and permit record. > In response to that objection, ADEM
revised that SOB to add more than 12 pages of necessary information — information that forms
the basis for the permit and was required to have been made available during the initial public
comment period — and thus should have been made available to the Public here.

Moreover, contrary to ADEM’s assertions that the UOP changes are “minor
modifications,” the specific facts show that the Permit must be re-opened with a public notice
and comment period under Alabama’s Title V permitting rules. Those rules state that a permit
“shall be” reopened and revised following the same procedures as initial permit issuance in the
circumstance in which EPA determines that the permit contains a material mistake or inaccurate
statements were made in establishing permit terms.®® Not only did EPA find that ADEM had
failed to respond to a number of significant public comments, but EPA determined that “the
permit record is inadequate” with regard to its basis for a number of permit terms, including the

lack of references to specific authority in the Permit.%! In response to EPA’s objection order,

59 UOP Order at 10.

% ADEM Admin. Code R. 335-3-16-.13(5).

81 See UOP Order at 11 (lack of rationale for the opacity limits and alternative test methods contained in the permit),
13-14 (lack of specific citations to authority throughout the permit), and 15 (directing ADEM to incorporate and cite
to the NSR permitting decision creating various limits in the Permit).
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ADEM made numerous changes to the SOB, RTC, and the Permit itself, and thus was correcting
mistakes (i.e., absences of requirements information) and inaccurate statements (i.e., citations to

inaccurate regulatory provisions).®?

Accordingly, permit re-opening, with accompanying public
notice and comment, was required in light of these serious flaws in the initial issuance of the
UOP Permit.

Accordingly, EPA must object to each Permit, making clear to ADEM that it is required
to provide during the initial public comment period a SOB that includes “the legal and factual
basis” for specific terms in these Permit and “all relevant supporting information” for the
Permits. Consistent with both EPA and ADEM’s Title V rules, EPA must direct ADEM to re-
notice these Permits, ensuring that information regarding specific emission limits (such as the
underlying air permits) and other terms in these Permits are made available for public review and
comment.

b. ADEM did not provide the “information necessary to review adequately the

proposed permit” given the errors and inadequacies in the documents
ADEM provided in support of these Permits.

When ADEM re-notices these Permits per the objection above, EPA must also direct
ADEM to ensure that the subsequent Permits delivered to EPA (and the public) for review
contains all “information necessary to review adequately the proposed permit” as required by
EPA’s rules, including responses to all significant comments.®* In preparing this Petition, our
efforts to streamline factual support for our objections were seriously complicated by the

disorganization, lack of clarity, and errors in the information ADEM provided to support

62 Attach. A at 976, ADEM UOP Response Cover Letter at 2 (Reponses to Claim 2 and 4).

83 See In re Midwest Generation at 8 (explaining that a permitting authority’s failure to adequately explain its
permitting decisions in the SOB or elsewhere in the permit record “is such a serious flaw that the adequacy of the
permit itself is in question™)

440 C.F.R. §§ 70.8(c)(3)(ii), (a)(1).
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issuance of these Permits. As explained below, the information ADEM prepared to support
finalization of these Permits is provided in the “Public Files” available for each Permit in the
Region 4 AL Permit Database, but that information is riddled with deficiencies and inaccuracies
that fail to support the Final Permits and make it impossible for EPA — or the public, including
Petitioners — to adequately review the Final Permits to determine whether they meet CAA
requirements, including the requirement to provide a meaningful response to public comments.®’
As this objection relates to information provided by ADEM after public comment period, the
grounds arose after the public comment period and Petitioners could not comment on them.

As an initial mater, it is generally difficult to determine the nature of the documents in the
“Public Files.” First, the names of the individual files contained in the “Public Files” generally
do not indicate what the document is or when ADEM produced it, i.e., whether it is a draft
document made available during the public comment period, a document to support the proposed
Permit provided for EPA review, or a final document intended to support the final Permits issued
to these facilities. This information is also not easily discerned from the information provided at
the beginning of these documents. For example, the Public Files for every Permit contain two
unsigned copies of permits, but they contain nothing — such as title at the beginning or redline
text within the document — that EPA or the public can use to discern which is the proposed
permit that reflects any changes made in response to comments.®® And at some point following

the beginning of the public petition period, EPA Region 4 received and added a third permit to

6540 C.F.R. § 70.8(a)(1).

% For example, the Plains Marketing public files contain these two documents that are both titled as Major Source
Operating Permit, are 50 pages long, and state “DRAFT” for the Issuance, Effective , and Expiration Dates on the
first page. See https://mosaiceps.epa.gov/sites/default/files/FRU/A973013D_4 00.pdf and
https://mosaiceps.epa.gov/sites/default/files/FRU/A973013P_4_00.pdf. Based on the order of the files provided in
the Public Files, Petitioners assumes these are the Draft and Proposed Permits, respectively. See Attach. A at 709,
Plains Marketing Public Files List.
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each Public File, which appears to be the “Final” Permit because it is signed and dated.®’ The
public files for a number of these permits also contain a file named “Draft Response to
Comments.” This petition assumes such “draft” files are actually ADEM’s final Response to
Comments (“RTC”) as EPA rules require ADEM to produce an RTC for any permit in which
significant public comments were received and no others are available in the public files.®®
Aside from the general confusion regarding the version of documents that ADEM
provided, the substance of those documents makes it difficult to determine whether ADEM
fulfilled the requirement to address public comments and to ensure those permits contain the
required permit terms.® When the RTCs state that changes were made to the SOB and/or the
Permit in response to specific comments, ADEM’s documents do not consistently say which

changes were made or where those changes can be found within the specific documents.”’

Instead, the public is left to do a side-by-side comparisons of the relevant documents — especially
the permits — to determine the specific changes that occurred. ADEM can be clearer about these
issues, as evidenced by the revised SOBs for the Plains Marketing, AL Bulk Terminal, Kimberly
Clark, and UOP, which use bold text to denote the changes made in response to comments, or the
updated RTC for UOP, which used asterisks to denoted changed responses.”! However, ADEM
did not do so for all SOBs and made no such efforts to highlight specific changes, if any, in the

proposed Permits transmitted to EPA. As recently noted by EPA, making the permit application,

7 For example, the Plains Marketing public files also contains file
https://mosaiceps.epa.gov/sites/default/files/FRU/A973013F 4 00.pdf, which is signed and contains specific
Issuance, Effective , and Expiration Dates.

8 See generally Reg. 4 AL Permits Database, “Public Files” for Plains Marketing and AL Bulk Terminal.

940 C.F.R. §§ 70.8(2)(1) and 70.6(a).

70 For example, see Attach. A at 495-496, Alabama Shipyard RTC at Responses 14 and 15, which state that “[a]
statement referencing the originating permits for permit limitations has been added to the SOB” and “[a]ll
statements concerning alternative test methods that aren’t specifically listed in 40 CFR 63, Subpart IT have been
removed from the proposed permit,” but it does not denote which specific portions of the SOB or provisos of the
Permit were changed and there is nothing in those documents noting such changes.

"I See generally n. 29, supra (first page of SOBs).
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administrative record, and data easily and publicly available is especially important when
interacting with EJ communities such as those surrounding these facilities.””

One of the most frustrating examples is found in Alabama Shipyard Public Files, which
contains two SOB files — one SOB is signed and dated in March 2022, which is when ADEM
noticed the Permit for public comment,”® and the other SOB is unsigned and undated but has a
September 2022 date in its file name (by ending in “09-22-2022”) and contains various
operational and permitting history information that the RTC noted would be added to the SOB.
In addition, while the Alabama Shipyard RTC notes that the SOB would be updated to include
various environmental justice reports,’® no such information is available in the file dated
September 2022. Instead, those reports are attached to what appears to be the “draft” SOB
document dated March 2022, which is impossible because Petitioners specifically commented
that there was nothing in the permit record at review to show that ADEM considered
environmental justice issues,”® which ADEM’s RTC acknowledged as noted above.

In addition, for each of the Permits, ADEM’s RTCs fail to demonstrate that they
responded to all significant comments. First, ADEM summarizes pages of comments —
sometimes from multiple public commenters — into simple comment summaries without
referencing which specific comment it is addressing. Second, while Petitioners generally
provided fulsome comments, with citations to relevant legal and regulatory authorities and

various attachments, ADEM’s responses were usually a few lines long and failed to engage with

2 Attach. B at 15, EJ in Air Permitting — Principles for Addressing Environmental Justice Concerns in Air
Permitting (December 2022) at 3 (hereinafter, “EJ in Air Permitting”).

73 Attach. A at 373, Alabama Shipyard Draft SOB; see file available at
https://mosaiceps.epa.gov/sites/default/files/FRU/A976001B_4 00.pdf

74 Attach. A at 484, Alabama Shipyard Revised SOB; see file available at
https://mosaiceps.epa.gov/sites/default/files/FRU/A976001B_4_00%2009-22-2022.pdf

5 Attach. A at 493, Alabama Shipyard RTC at 1 (Response 1).

76 Attach. A at 381-383, Alabama Shipyard Draft SOB at 9-11; Attach. A at 393, Alabama Shipyard Comments at
10.
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the specific significant details of those comments and their extensive accompanying legal,
regulatory, and factual research supports. Take for example, Plains Marketing, where Petitioners
submitted two sets of comments. Petitioners’ 10/30/20 Comments identified more than 10
specific comments over 16 pages and its 3/4/21 Comments identified at least 20 specific
comments over 43 pages.”” ADEM’s RTC addresses these two sets of comments, as well as two
additional comment from individual citizens, in one RTC document of less than ten total pages,
where almost half of those pages are composed of headings, spaces, and very short summaries of
the comments.”® The comment summaries provided in the RTC do not identify the which
comments are being summarizing by either identifying the commenter and/or referencing
specific comment page numbers.”

ADEM addressed public comments in the other Permits similarly:

e AL Bulk Terminal: Petitioners’ 10/28/21 Comments identified at more than 15 specific
comments over 47 pages, which ADEM’s RTC summarized and responded to in 6
pages. %

e Kimberly-Clark: Petitioners’ 4/23/21 Comments identified at more than 15 specific
comments over 27 pages, which ADEM’s RTC summarized and responded to in 5
pages.’!

e Alabama Shipyard: Petitioners’ 5/9/22 Comments identified more than 25 specific
comments over 27 pages, which ADEM’s RTC summarized and responded to in 6
pages. %

e UOP: Petitioners’ 10/24/20 Comments identified at more than 15 specific comments

over 25 pages, which ADEM’s Updated RTC summarized and responded to in 6 pages
in 2021, and revised to 8 pages in 2022. ¥

77 Attach. A at 774 and 793, Plains Marketing Comments.

78 Attach. A at 914, Plains Marketing RTC.

" See generally id.

80 Attach. A at 99 and 249, AL Bulk Terminal Comments and RTC

81 Attach. A at 592 and 671, Kimberly-Clark Comments and RTC

82 Attach. A at 384 and 492, Alabama Shipyard Comments and RTC

8 Attach. A at 1075, 1137, and 1044, UOP Comments, 2021 RTC, and Updated RTC. The brevity of the UOP RTC
is especially astounding given that it is a revied RTC issued in response to an EPA Order directing ADEM to
“adequately respond to the significant comments.” UOP Order at 11, 14, and 15.
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Because ADEM’s RTCs contain such short summaries of the public comments it
received without any citation to specific pages in those comments, the only way EPA — and the
public — can determine whether ADEM fulfilled its obligation to respond to all significant
comments is to review each comment letter and ADEM RTC side by side to see if the RTC
summaries capture each comment and responses address all issued raised within the comments.
It is difficult to imagine that EPA could undertake such a review during its 45-day comment
period, especially in an instance such as this where ADEM delivered eight Permits (each of
which received significant public comment) to EPA within one week. Likewise, the information
provided by ADEM makes it difficult for the public to review these permits and determine if
they comply with the Act and associated Title V permitting requirements. Such information is
necessary for ADEM to support the Final Permits at issue here.®*

The deficiencies in the Public Files supporting these Permits identified above, including
ADEM’s failure to clearly demonstrate that it responded to each significant comment and failure
to identify specific changes in all Permits and SOBs made in response to those comments, mean
that ADEM failed to submit the “information necessary to review adequately” — a failure that
“shall constitute grounds for an objection.”® Accordingly, EPA must object to these Permits and
direct ADEM to fix all the deficiencies in the “Public Files” supporting each Permit, including

clearly identifying each document in the public file on its face, clearly identifying changes made

8 See generally In the Matter of United States Steel Corporation - Granite City Works, Order on Petition No. V-
2011-2 (December 3, 2012) at 10-12 (granting a petition and directing the permitting authority to include specific
types of information in the permit and explanations in the SOB because even though the permitting authority
provided a response to public comments on monitoring, the record made it impossible to know whether the specific
monitoring terms assured compliance with the permit terms and complied with Title V requirements).

8540 C.F.R. 70.8(c)(3)(ii) (emphasis added).
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in the Permit, SOB, or RTC in response to public comments (or any other EPA objection), and

revising the RTCs to clearly indicate the specific comments being summarized and responded to.

II. ADEM’s issuance of these Permits does not comply with Title V’s public
participation requirements or the prohibition against disparate impacts under
Title VI of the Civil Rights Act of 1964.

Even though the public comment periods for the eight Permits ADEM delivered to EPA
in mid-September 2022 occurred at various points in an 18-month period between October 2020
and May 2022, ADEM chose not to space out the finalization of those Permits and their related
delivery to EPA. Instead, ADEM delivered the Permits — including their respective responses to
the public comments Petitioners filed in all eight actions — to EPA during a one-week period in
September. The timing of ADEM’s action created an objection petition period that included
state and federal holidays (Thanksgiving, Christmas, and New Year’s) and lead to deadlines for
all eight permits falling within a one-week period in early 2023.8¢ Moreover, ADEM did not
inform Petitioners that it had responded to their comments and sent the proposed permits to EPA,
even though Petitioners had submitted comments on those permits and asked ADEM for such
notification. Instead, Petitioners only learned of ADEM’s actions by checking the Region 4 AL
Permit Database website.?’

During the public comment permit for each and every one of the eight permits ADEM
delivered to EPA in mid-September, Petitioners (often with other organizations), raised concerns

that the specific terms of these permits did not comply with the requirements of Act and/or the

8 See n.8, supra.

87 Petitioners note that the Region 4 AL Permit Website does not help with enabling public involvement in this
process. The website is formatted in such a way that is not easy to determine when EPA receives new permits (e.g.,
it does list the newest permit entries first) and thus the public cannot create automatic notifications of changes to the
page and instead must do manual checks of the website on a periodic basis. EPA could make simple changes to the
website to address these issues, or set up its own email notification system when it receives new permits for review..
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Alabama state implementation plan. The public files provided to EPA, such as ADEM’s
proposed and final Permits, RTCs, and revised SOPs, are the first time Petitioners and other
commenters have seen how ADEM addressed the concerns they raised in public comment.
Delivering eight permits and their accompanying documents to EPA within a one-week period
makes it difficult for the impacted communities, interested organizations, and the general public
to review them fully. Such review is necessary to ensure that the Final Permits comply with the
Act and that ADEM’s supporting documents contain all “information necessary to review
adequately” review the as required by EPA’s rules, including responses to all significant public
comments.®® Moreover, delivery of all eight Permits within one-week is unreasonable and fails
to provide adequate time for the public to take the one remaining action provided by the Clean
Air Act to address any noncompliance in the permits — filing a petition to object with EPA. The
consequences of ADEM’s actions are especially problematic for Alabama residents in
Africatown and Mobile that are impacted by cumulative emissions from the operation of
numerous sources, including several of the sources authorized by the five Permits at issue in this
Petition.

ADEM was aware of these potential concerns, since the Petitioners’ Public Comments
made clear that they were submitting comments as part of their mission to advance healthy air
and environmental justice for these communities in Mobile and throughout Alabama. For
example,

e Plains Marketing: Petitioners’ 3/4/21 Comments were a “request” from the minority
and low-income populations in the community surrounding the facility, as well as

groups advocating on their behalf, that “ADEM place special focus and resources” on
addressing the impacts on these communities in issuing air permits.%’

%42 U.S.C. § 7661c(a), 40 C.F.R. §§ 70.8(c)(3)(ii) and (a)(1).
8 Attach. A at 790, Plains Marketing 3/4/21 Comments at 1
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e AL Bulk Terminal: Petitioners’ 10/28/21 Comments identified the commenters as
groups seeking to achieve environmental justice and address air pollution in Mobile’s
Africatown community, Alabama, and the Gulf Coast Region. *°

e Kimberly-Clark: Petitioners’ 4/23/21 Comments noted that the commenting groups
sought changes in the Permit to “better protect the health of residents — including those
located in the environmental justice community adjacent to the Kimberly Clark plant -
and air quality in Mobile County.”!

e Alabama Shipyard: Petitioners’ 5/9/22 Comments identified the commenters as groups

seeking to achieve environmental justice and address air pollution in Mobile’s
Africatown community, Alabama, and the Gulf Coast Region.”?

e UOP: Petitioners’ 10/24/20 Comments noted that the commenting groups sought
changes in the permit to “better protect the health of residents and air quality in Mobile
County.” %

Moreover, the public comments for the five Permits in Mobile County addressed in this Petition
— Plains Marketing, AL Bulk Terminal, Kimberly-Clark, Alabama Shipyard, and UOP — also
raised concerns about the potential environmental justice (“EJ”) and civil rights impacts of each
of these facilities on the nearby communities. However, ADEM’s actions show that they failed
to meaningfully consider these comments or consider and include provisions in the final Permits
to address the implications of their current permitting actions on these communities.

It should be noted that prior to filing this Petition, one Petitioner (GASP) requested that
ADEM withdraw the eight Permits submitted to EPA in mid-September 2022 and re-submit
them to EPA in a phased manner in order to facilitate meaningful public participation in the

permitting process by Petitioners, other organizations in Alabama, and their members.”* GASP

% Attach. A at 100, AL Bulk Terminal Comments at 2
o1 Attach. A at 592, Kimberly-Clark Comments at 1

92 Attach. A at 385, Alabama Shipyard Comments at 2-3
3 Attach. A at 1075, UOP Comments at 1.

% See Attach. B at 7, GASP Withdrawal Request Letter.
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requested that ADEM to respond to this request within 5 business days, given the pending
petition deadlines, but ADEM has provided no response as of the date of this Petition.

In light of the stringent statutory deadline for filing objection petitions, the intervening
holiday periods, and Petitioners’ generally limited resources, Petitioners cannot raise to EPA all
of their concerns, and potential objections, regarding the five Permits issued to sources in Mobile
County and cannot raise any potential objections regarding the other three permits transmitted to
EPA in mid-September, and are thereby deprived of meaningful participation in ADEM’s
permitting process.

a. ADEM failed to adequately respond to comments raising specific environmental
justice concerns as required by Title V.

EPA’s Title V regulations make clear that ADEM must respond meaningfully to all
significant comments raised.”> In the public comments on each of the Mobile County permits,
Petitioners noted that ADEM had failed to address EJ issues in a meaningful manner.
Specifically:

e Plains Marketing: Petitioners submitted two comments

e Petitioners’ 10/30/20 Comments alleged that ADEM failed to consider EJ
concerns as required by its mission to “assure for all citizens of the state a
safe, healthful, and productive environment” (Citing ADEM website at
http://www.adem.state.al.us/default.cnt) and argued that ADEM must provide
for more communication with the public during the permitting process and
that the permit “must be specific enough for enforcement” by the public. The
Comments also noted that ADEM had not considered the health impacts of the
air pollution from this source and the many other sources in the surrounding
area.”®

e Petitioners’ 3/4/21 Comments argued that the draft permit is “not protective of
the of the surrounding EJ community” and raised specific concerns about the
amount of VOCs from this facility that have been impacting the community
for more than 60 years.”’

%540 C.F.R. § 70.8(a)(1).
% Attach. A at 785-89, Plains Marketing 10/30/20 Comments at 12-16
7 Attach. A at 791-93, Plains Marketing 3/4/21 Comments at 1-3
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e AL Bulk Terminal: Petitioners’ 10/28/21 Comments noted three different pollutants of
concerns for the EJ community emitted by the facility and argued that ADEM failed to
protect civil rights by proposing a permit that would continue and worsen racially
disproportionate impacts of the facility. They also noted that ADEM failed to
undertake any specific analysis “to address, much less mitigate or avoid, racially
disproportionate pollution burdens.””®

e Kimberly-Clark: Petitioners’ 4/23/21 Comments included extensive EJ-related
comments arguing that ADEM’s “failure to consider environmental justice factors as a
part of this permit renewal is arbitrary and capricious” and listing specific changes that
must be made to provide meaningful EJ public involvement and address EJ concerns.”’

e Alabama Shipyard: Petitioners’ 5/9/22 Comments included extensive EJ-related
comments arguing that the emissions from the facility have EJ and Civil Rights
implications and should thus receive stricter scrutiny. They also noted that ADEM
failed to conduct any specific outreach to or engage meaningfully with the surrounding
EJ community, and explained that simply producing EJScreen reports was insufficient.
ADEM *“failed to assess or even address the adverse impacts that a permit renewal to
Alabama Shipyards would have on nearby residents.” They also noted that ADEM did
not consider how it could implement protections for the overburdened community, such
as requiring fenceline air monitoring or increasing facility inspections. '%°

e UOP: Petitioners’ 10/24/20 Comments noted that the facility was one of the largest
emitters of air pollution in Mobile County and the state, and argued that the “sheer
amount of polluting industry located in Mobile County”” demonstrated ADEM’s lack of
regard for EJ communities in the area.'?!

Instead of addressing these comments in a meaningful, source-specific manner, ADEM’s

response — in its entirety or in large part — was the same for each Permit, stating:

The draft permit contains emission limits based on state and federal regulations that are
protective of human health and the environment. Moreover, the Department has a robust
public engagement program (see http://www.adem.alabama.gov/Morelnfo/pubs/
ADEMCommunityEngagement.pdf) that utilizes a number of tools, such as EPA’s EJ
Screen: Environmental Justice Screening and Mapping Tool, to ensure that local residents

%8 Attach. A at 108-110, AL Bulk Terminal Comments at 10 -12

9 Attach. A at 612-18, Kimberly-Clark Comments at 21-27

100 Attach. A at 390-94, Alabama Shipyard Comments at 7-11

101 Attach. A at 1099-1103, UOP Comments at 23-27. While Petitioners did not previously raise and EPA did not
object to environmental justice concerns with the UOP Permit, we are providing them here as they are relevant in
light of ADEM’s decision to issue all of these Permits at once and address all of these EJ comments with the same
generic answer.
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and stakeholders are provided a meaningful opportunity to participate in the permitting

process. %2

However, ADEM provides no evidence that it engaged in the types of community engagement
and outreach provided for in the document cited in the response. ADEM did not arrange public
meetings with the surrounding community to discuss the Permits and any environmental justice
concerns they might have raised.!?® This short, pro forma response simply does not adequately
respond to the varied, specific, and significant procedural and substantive issues raised in
Petitioners’ comments.

For example, ADEM does not explain how providing EJScreen reports without any
additional analysis ensures that surrounding communities have a meaningful opportunity to
participate in the permitting process. In fact, EPA has found that use of the EPA’s EJScreen to
document facts about the surrounding community alone is insufficient to ensuring environmental
justice and civil rights protections; rather EJScreen “is a useful first step in understanding
environmental justice concerns that communities face.”!* EPA has explained the EJ
considerations expected of permitting agencies with delegated Title V permitting authority, such
as ADEM. These expectations include enhanced outreach and engagement with the community
impacted by a source proposed for a permit renewal, such as listening sessions prior to releasing
the draft permit for public comment and providing fact sheets and advance notice of when the

permit would be released for public comment. %

102 See Attach. A at 249 (AL Bulk Terminal RTC), 492 (Alabama Shipyard RTC), 675 (Kimberly-Clark RTC), 914
(Plains Marketing RTC), and 1045 (UOP RTC).

103 See Attach. B at 35, 37, ADEM Community Engagement (Aug. 2022) at 16, 20, available at
http://www.adem.alabama.gov/Morelnfo/pubs/ADEMCommunityEngagement.pdf.

104 EPA Objection to Suncor Energy, Inc. Plant 2 Title V Operating Permit (March 25, 2022) at PDF 7 (emphasis
added), available at https://www.epa.gov/system/files/documents/2022-03/epa-suncor-plant-2-title-v-objection-
letter-2022-03-25.pdf [hereinafter “Suncor Objection™].

195 Suncor Objection at 8.

32


https://www.epa.gov/system/files/documents/2022-03/epa-suncor-plant-